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(b) Effective date of final penalty order. Any penalty order issued pursuant to this section and section 1447(b) of the Safe 
Drinking Water Act shall become effective 30 days after it has been served on the parties. 

(c) Public notice of final penalty order. Upon the issuance of a final penalty order under this section, the Administrator shall 
provide public notice of the order by publication, and by providing notice to any person who requests such notice. The notice 
shall include: 

(1) The docket number of the order; 

(2) The address and phone number of the Regional Hearing Clerk from whom a copy of the order may be obtained; 

(3) The location of the facility where violations were found; 

(4) A description of the violations; 

(5) The penalty that was assessed; and 

(6) A notice that any interested person may, within 30 days of the date the order becomes final, obtain judicial review of the 
penalty order pursuant to section 1447(b) of the Safe Drinking Water Act, and instruction that persons seeking judicial review 
shall provide copies of any appeal to the persons described in 40 CFR 135.11 (a). 
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§22.44 Supplemental rules of practice governing the termination of permits under section 402(a) of the Clean Water 
Act or under section 3008(a)(3) of the Resource Conservation and Recovery Act. 

(a) Scope of this subpart. The supplemental rules of practice in this subpart shall also apply in conjunction with the 
Consolidated Rules of Practice in this part and with the administrative proceedings for the termination of permits under section 
402(a) of the Clean Water Act or under section 3008(a)(3) of the Resource Conservation and Recovery Act. Notwithstanding 
the Consolidated Rules of Practice, these supplemental rules shall govern with respect to the termination of such permits. 

(b) In any proceeding to terminate a permit for cause under §122.64 or §270.43 of this chapter during the term of the 
permit 

(1) The complaint shall, in addition to the requirements of §22.14(b), contain any additional information specified in §124.8 
of this chapter; 

(2) The Director (as defined in §124.2 of this chapter) shall provide public notice of the complaint in accordance with 
§124.1 O of this chapter, and allow for public comment in accordance with §124.11 of this chapter; and 

(3) The Presiding Officer shall admit into evidence the contents of the Administrative Record described in §124.9 of this 
chapter, and any public comments recei_ved. 

[65 FR 30904, May 15, 2000] 
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§22.45 Supplemental rules governing public notice and comment in proceedings under sections 309(9) and 311 (b)(6) 
(B)(ii) of the Clean Water Act and section 1423(c) of the Safe Drinking Water Act. 

(a) Scope. This section shall apply, in conjunction with §§22.1 through 22.32, in administrative proceedings for the 
assessment of any civil penalty under sections 309(g) and 311 (b)(6)(B)(ii) of the Clean Water Act (33 U.S.C. 1319(g) and 1321 
(b)(6)(B)(ii)), and under section 1423(c) of the Safe Drinking Water Act (42 U.S.C. 300h-2(c)). Where inconsistencies exist 
between this section and §§22.1 through 22.32, this section shall apply. 

(b) Public notice-(1) General. Complainant shall notify the public before assessing a civil penalty. Such notice shal l be 
provided within 30 days following proof of service of the complaint on the respondent or, in the case of a proceeding proposed 
to be commenced pursuant to §22.13(b), no less than 40 days before the issuance of an order assessing a civil penalty. The 
notice period begins upon first publication of notice. 

(2) Type and content of public notice. The complainant shall provide public notice of the complaint (or the proposed 
consent agreement if §22.13(b) is applicable) by a method reasonably calculated to provide notice, and shal l also provide 
notice directly to any person who requests such notice. The notice shall include: 

(i) The docket number of the proceeding; 

(ii) The name and address of the complainant and respondent, and the person from whom information on the proceeding 
may be obtained, and the address of the Regional Hearing Clerk to whom appropriate comments shall be directed; 

(ii i) The location of the site or facil ity from which the violations are alleged, and any applicable permit number; 
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(iv) A description of the violation alleged and the relief sought; and 

(v) A notice that persons shal l submit comments to the Regional Hearing Clerk, and the deadline for such submissions. 

(c) Comment by a person who is not a party. The following provisions apply in regard to comment by a person not a party 
to a proceeding: 

(1) Participation in proceeding. (i) Any person wishing to participate in the proceedings must notify the Regional Hearing 
Clerk in writing within the public notice period under paragraph (b)(1) of this section. The person must provide his name, 
complete mailing address, and state that he wishes to participate in the proceeding. 

(ii) The Presiding Officer shall provide notice of any hearing on the merits to any person who has met the requirements of 
paragraph (c)(1)(i) of this section at least 20 days prior to the scheduled hearing. 

(iii) A commenter may present written comments for the record at any time prior to the close of the record. 

(iv) A commenter wishing to present evidence at a hearing on the merits shall notify, in writing, the Presiding Officer and 
the parties of its intent at least 10 days prior to the scheduled hearing. This notice must include a copy of any document to be 
introduced, a description of the evidence to be presented, and the identity of any witness (and qualifications if an expert), and 
the subject matter of the testimony. 

(v) In any hearing on the merits, a commenter may present evidence, including direct testimony subject to cross 
examination by the parties. 

(vi) The Presiding Officer shall have the discretion to establish the extent of commenter participation in any other scheduled 
activity. 

(2) Limitations. A commenter may not cross-examine any witness in any hearing and shall not be subject to or participate in 
any discovery or prehearing exchange. 

(3) Quick resolution and settlement. No proceeding subject to the public notice and comment provisions of paragraphs (b) 
and (c) of this section may be resolved or settled under §22.18, or commenced under §22.1 3(b), until 10 days after the close of 
the comment period provided in paragraph (c)(1) of this section. 

(4) Petition to set aside a consent agreement and proposed final order. (i) Complainant shall provide to each commenter, 
by certified mail, return receipt requested, but not to the Regional Hearing Clerk or Presiding Officer, a copy of any consent 
agreement between the parties and the proposed final order. 

(ii) Within 30 days of receipt of the consent agreement and proposed final order a commenter may petition the Regional 
Administrator (or, for cases commenced at EPA Headquarters, the Environmental Appeals Board), to set aside the consent 
agreement and proposed final order on the basis that material evidence was not considered. Copies of the petition shal l be 
served on the parties, but shall not be sent to the Regional Hearing Clerk or the Presiding Officer. 

(iii) Within 15 days of receipt of a petition, the complainant may, with notice to the Regional Administrator or Environmental 
Appeals Board and to the commenter, withdraw the consent agreement and proposed final order to consider the matters raised 
in the petition. If the complainant does not give notice of withdrawal within 15 days of receipt of the petition, the Regional 
Administrator or Environmental Appeals Board shall assign a Petition Officer to consider and rule on the petition. The Petition 
Officer shall be another Presiding Officer, not otherwise involved in the case. Notice of this assignment shall be sent to the 
parties, and to the Presiding Officer. 

(iv) Within 30 days of assignment of the Petition Officer, the complainant shall present to the Petition Officer a copy of the 
complaint and a written response to the petition. A copy of the response shall be provided to the parties and to the commenter, 
but not to the Regional Hearing Clerk or Presiding Officer. 

(v) The Petition Officer shall review the petition, and complainant's response, and shall file with the Regional Hearing Clerk, 
with copies to the parties, the commenter, and the Presiding Officer, written findings as to: 

(A) The extent to which the petition states an issue relevant and material to the issuance of the proposed final order; 

(B) Whether complainant adequately considered and responded to the petition; and 

(C) Whether a resolution of the proceeding by the parties is appropriate without a hearing. 

(vi) Upon a finding by the Petition Officer that a hearing is appropriate, the Presiding Officer shall order that the consent 
agreement and proposed final order be set aside and shall establish a schedule for a hearing. 

(vii) Upon a finding by the Petition Officer that a resolution of the proceeding without a hearing is appropriate, the Petition 
Officer shal l issue an order denying the petition and stating reasons for the denial. The Petition Officer shall: 

(A) Fi le the order with the Regional Hearing Clerk; 
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(B) Serve copies of the order on the parties and the commenter; and 

(C) Provide public notice of the order. 
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(viii) Upon a finding by the Petition Officer that a resolution of the proceeding without a hearing is appropriate, the Regional 
Administrator may issue the proposed final order, which shall become final 30 days after both the order denying the petition and 
a properly signed consent agreement are filed with the Regional Hearing Clerk, unless further petition for review is filed by a 
notice of appeal in the appropriate United States District Court, with coincident notice by certified mail to the Administrator and 
the Attorney General. Written notice of appeal also shall be filed with the Regional Hearing Clerk, and sent to the Presiding 
Officer and the parties. 

(ix) If judicial review of the final order is denied, the final order shall become effective 30 days after such denial has been 
filed with the Regional Hearing Clerk. 
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§§22.46-22.49 [Reserved] 
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Subpart I- Administrative Proceedings Not Governed by Section 554 of the Administrative 
Procedure Act 
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§22.50 Scope of this subpart. 

(a) Scope. This subpart applies to all adjudicatory proceedings for: 

(1) The assessment of a penalty under sections 309(g)(2)(A) and 311 (b)(6)(B)(i) of the Clean Water Act (33 U.S.C. 1319(g) 
(2)(A) and 1321 (b)(6)(B)(i)). 

(2) The assessment of a penalty under sections 1414(g)(3)(B) and 1423(c) of the Safe Drinking Water Act (42 U.S.C. 
300g-3(g)(3)(B) and 300h-2(c)), except where a respondent in a proceeding under section 1414(g)(3)(B) requests in its answer 
a hearing on the record in accordance with section 554 of the Administrative Procedure Act, 5 U.S.C. 554. 

(b) Relationship to other provisions. Sections 22.1 through 22.45 apply to proceedings under this subpart, except for the 
following provisions which do not apply: §§22.11 , 22.16(c), 22.21 (a), and 22.29. Where inconsistencies exist between this 
subpart and subparts A through G of this part, this subpart shall apply. Where inconsistencies exist between this subpart and 
subpart H of this part, subpart H shall apply. 
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§22.51 Presiding Officer. 

The Presiding Officer shall be a Regional Judicial Officer. The Presiding Officer shall conduct the hearing, and rule on all 
motions until an initial decision has become final or has been appealed. 
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§22.52 Information exchange and discovery. 

Respondent's information exchange pursuant to §22.19(a) shall include information on any economic benefit resulting from 
any activity or failure to act which is alleged in the administrative complaint to be a violation of applicable law, including its gross 
revenues, delayed or avoided costs. Discovery under §22.19(e) shall not be authorized, except for discovery of information 
concerning respondent's economic benefit from alleged violations and information concerning respondent's ability to pay a 
penalty. 
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Need assistance? 
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